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Regarding "Of Counsel," October, page 70, an urbane and distinguished
colleague of mine responded thus to inquiries about his of counsel
designation: A local tomcat’s nightly yowling so upset the neighbors that
Tom’s owner took him to get fixed . On the first night of his return from
the hospital, Tom was again out in the yard yowling as loud as ever. When
his owner asked why, Tom explained, "I am now of counsel to the other
tomcats in the neighborhood."

A Modern Lawyer Fable

A law firm decided that a good way to leverage its practice was to establish an of counsel
relationship with a lawyer named, Sheldon. While of counsel, Sheldon took a personal
injury case without telling the firm. He used a retainer agreement that included the firm’'s
name and used firm letterhead during the representation that showed his name as of
counsel. A year or so later the firm terminated the of counsel relationship and notified
Sheldon’ s known clients. Subsequent to termination Sheldon missed the two year statute
of limitations for the personal injury case. The first time the firm ever heard of this matter
was when they were served the summons and complaint for the malpractice clam. A
summary judgment in favor of the firm was reversed on appeal. The appellate court
found that when afirm forms an of counsel relationship it is vicarioudly liable if the of
counsel mal practices when acting with the apparent authority of the firm'.

The Moral of the Fable

Many lawyers lack a clear understanding of what an of counsel is and the risks of
practicing as an of counsel or with one. In common parlance of counsel is used to mean
anything from a phantom lawyer to alawyer that isvirtually afull fledged partner of the
firm. What is clear is that before becoming an of counsel or bringing one into the firm
you need to do three things:

1. Besureyou have aworking definition of what an of counsel is.

2. Consider carefully the professional responsibility issues that an of counsel
relationship raises.



3. Study the malpractice exposure of the of counsel relationship and risk manage it
from the outset.

This article provides a structure for evaluating the illusive of counsel relationship by
analyzing these considerations. There islittle Kentucky authority to help, but a definitive
ABA ethics opinion and other sources that include The Of Counsel Agreement — A Guide
for Law Firm and Practitioner by Wren and Glascock offer guidance that is both helpful
and reasonable.

The Of Counsel Relationship Defined

The start point for Kentucky lawyersin defining of counsel is Kentucky Rule of
Professional Conduct 7.02 that contains the only guidance on of counsel in the rules. It
provides: "A lawyer may be designated ‘ Of Counsel’ on aletterhead if thereisa
continuing relationship with alawyer or law firm, other than as a partner or associate.”
Thisrule does a better job of indicating what is not an of counsel than illustrating what it
is. It does, however, express the core characteristics of the concept:

e Therelationship is continuing and not intermittent or for a single matter; and

e Theof counsel does not have the status of a partner with managerial
responsibilities and shared liability or of an associate lawyer regularly employed
by the firm.

To flesh out this core concept the best available authority is ABA Formal Opinion 90-357
(1990). This opinion was issued in response to the confusion created by prior ABA and
state ethics opinions, and to bring uniformity to a perplexing professional relationship. It
describes valid and invalid of counsel designations.

The use of thetitle "of counsel,” or variants of that title, in identifying the
relationship of alawyer or law firm with another lawyer or firmis
permissible as long as the relationship between the two isaclose, regular,
personal relationship and the use of the title is not otherwise false or
misleading.

There appear to be four principal patterns of such relationships, all of
which in the Committee’ s view are properly referred to by the title "of
counsel” (or one of its variants).

The four patterns are:
Perhaps the most common of such relationshipsisthat of a part-time

practitioner who practices law in association with afirm, but on abasis
different from that of the mainstream lawyersin the firm. Such part-time



practitioners are sometimes lawyers who have decided to change from a
full-time practice, either with that firm or with another, to a part-time one,
or sometimes lawyers who have changed careers entirely, as for example
former judges or government officials.

A second common use of the term isto designate aretired partner of the
firm who, although not actively practicing law, nonethel ess remains
associated with the firm and available for occasional consultation.

A third use of the term isto designate alawyer who is, in effect, a
probationary partner-to-be: usually alawyer brought into the firm laterally
with the expectation of becoming partner after arelatively short period of
time.

A fourth, relatively recent, use of the term isto designate a permanent
status in between those of partner and associate -- akin to the category just
described, but having the quality of tenure, or something close to it, and
lacking that of an expectation of likely promotion to full partner status.

The Committee then identified four professional relationships that may not ethically be
called of counsel:

e A relationship involving only an individual case;

o A relationship of forwarder or receiver of legal business;

e A relationship involving only occasional collaborative efforts among otherwise
unrelated lawyers or firms; and

e Therelationship of an outside consultant.

Special Considerations of the Relationship
May a lawyer be of counsel to more than one firm?

Answer: Yes. Thetraditional ruleisthat alawyer may be of counsel to only onefirmat a
time. Only afew states currently adhere to that rule. | found no Kentucky authority on
point and rely on ABA Formal Opinion 90-357 for guidance. It reversed limitations
expressed in prior opinions:

The Committee’ s previous opinions have expressed the view that alawyer
cannot properly be of counsel simultaneously with multiple firms, because
the necessary "close, regular, personal relationship” cannot exist on a
plural basis. ... The proposition that it is not possible for alawyer to have
a"close, regular, personal relationship” with more than two lawyers or law
firmsis not aself-evident one. A lawyer can surely have a close, regular,
personal relationship with more than two clients; and the Committee sees
no reason why the same cannot be true with more than two law firms.
Thereis, to be sure, some point at which the number of relationships



would be too great for any of them to have the necessary qualities of
closeness and regularity, and that number may not be much beyond two,
but the controlling criterion is"close and regular” relationships, not a
particular number.

May a firm be of counsel to other firms?

Answer: Yes. Thetraditional ruleisthat only an individual lawyer may be of counsel.
ABA Formal Opinion 90-357 resolved the question in these terms:

... the Committee does not now perceive any reason that a firm should not
be of counsel to another firm. Moreover, the Committee held in Formal
Opinion 84-351 (1984) that two law firms could ethically present
themselves as "affiliated" or "associated" with each other, and in Informal
Opinion 1315 (1975), the Committee gave its approval to arrangements
whereby two firms effectively became "of counsel” to each other by each
designating a partner of the other firm as "of counsel" to itself.

KBA E-311 (1986) adopted ABA Formal Opinion 84-351 for Kentucky lawyers. It
appears safe to conclude that the guidance in ABA Formal Opinion 90-357 on of counsel
arrangements among firmsis valid for the Kentucky Bar".

May a firm designate a lawyer of counsel who is not admitted to practice in
Kentucky?

Answer: Yes. KBA E-198 (1979) provides: "The firm must indicate after the name of any
member who is not licensed in this state the limitation of his authority by use of a
heading "Of Counsel”, or the phrase "Not Admitted to Practice in Kentucky" or the
phrase "Admitted Only in (..)" or similar words to negate any implication of entitlement
to practicein this state.”

Is the of counsel relationship changed if the firm or the of counsel is a professional
service corporation, registered limited liability partnership, or limited liability
corporation?

Answer: No. There are no Kentucky opinions on point, but other state ethics opinions
hold that a professional corporation form of practice by either the firm or the lawyer does
not preclude of counsel relationships". If ABA Formal Opinion 90-357 were updated, it
would likely provide that an of counsel cannot be a "partner, shareholder, or associate,”
making it clear that the firm’s or the lawyer’ s form of practice does not alter the
Committee' s conclusions. (Since to date the Kentucky Supreme Court has not approved
limited liability forms of practice for Kentucky lawyers, this question is mooted to alarge
extent.)

Of Counsel and Professional Responsibility



The Kentucky Rules of Professional Conduct apply to the of counsel relationship without
exception. The following rules have special significance:

Firm Letterhead — Rule 7.02: The rules specifically allow of counsel to be listed on
firm letterhead. The listing must clearly indicate when an of counsel is not admitted to
practice in Kentucky". Variants of the term of counsel include "counsel," "special
counsel," "senior attorney,” and "principal attorney." Some states allow specialty
designations such as "tax counsel." Given Kentucky’s conservative policy on advertising,
solicitation, and specialization use only the term "of counsel" without variation or
embellishment. If you want to do more, call the KBA Ethics Hotline or contact the KBA
Attorney’ s Advertising Commission.

Conflicts of Interest — Rules 1.7, 1.9, and 1.10: For purposes of the conflict of interest
rules an of counsel istreated just like any other lawyer in afirm. This means that all
interests of the of counsel are imputed to the firm". An of counsel who has a private
practice, who is amember of another firm, or who is of counsel to other firms
geometrically increases the risk of adisqualifying conflict for the firms heis serving as of
counsel"'. Some states allow screening to overcome of counsel conflict problems. The
Kentucky rules allow conflict avoidance screening only in successive government and
private employment situations”™'. The KBA Ethics Committee takes the position that,
since the Kentucky rules do not otherwise provide for screening, lawyers should not rely
on screening for conflict resolution in any other situation™"'.

Lawyer as Witness — Rule 3.7: An of counsel istreated like any other lawyer in afirm
for purposes of determining whether the of counsel or firm members must withdraw as an
advocate at trial when either is awitness”™.

Sharing Fees — Rule 1.5(e): Thisrulerequiresinter aliaclient notification if alawyer
shares fees with another lawyer not of the same firm. A maority of states require
compliance with Rule 1.5(e) before a firm may share fees with an of counsel”. | can find
no Kentucky authority on point. The Florida Bar Ethics Committee opined that aslong as
alawyer practices exclusively as an of counsel with one firm the fee division rules do not
apply. If the of counsel practices outside the firm, however, compliance with Rule 1.5(e)
isrequired. The Florida approach is reasonable — whether it is acceptable in Kentucky is
amatter of conjecture. Disclosing of counsel involvement in aclient letter of engagement
isaprofessionally responsible way of complying with Rule 1.5(e).

Of Counsel Client Trust Accounts — Rule 1.15: There is no Kentucky authority
specifically dealing with an of counsel’ s responsibility for safekeeping client property. In
Wisconsin of counsel are required to maintain separate client trust accounts for clients
that are exclusively theirs. If the client is the firm’s client, a separate of counsel client
trust account is not required™'. Thisis areasonable approach that should work in
Kentucky.

Office Sharing Of Counsel — Rule 7.50: The ethics problem for lawyers sharing offices
isthey may give the misleading impression to clients that they are alaw firm. If that



impression is given, a de facto partnership is created responsible for both ethics
complaints and malpractice claims. A lawyer sharing an office with another lawyer may
be of counsdl to that lawyer provided the relationship is a continuing one. Therisk in
shared officesis the confusing title of counsel may be one more factor indicating to
clients that the lawyers are a partnership. Some lawyers in shared offices list on their
letterhead severa other lawyersin the office as of counsel -sometimesthisis done on a
reciprocal basis. This practice has significant conflict of interest and malpractice liability
implications, and contributes to the impression that the lawyersin the office are a
partnership. Finally, thereis alimit to how many continuing close, regular, persona
relationships alawyer can have. Numerous of counsel affiliations increase the risk that
the lawyers involved will be found to have misled clients.

Of Counsel Malpractice Liability

The substantive law of legal malpractice appliesin full force to the of counsel
relationship. The basic ruleis of counsel are responsible for their own malpractice, but
are not vicariously liable for the firm's malpractice. The firm isliable for its malpractice
and partners are vicariously liable for the malpractice of an of counsel "who acts within
the actual or apparent scope of the firm’s practice and for the firm." The apparent scope
test is"pragmatic, viewed from the objective perspective of a client’s reasonable
expectations™"'."

While the general ruleisthat an of counsel isnot vicariously liable for the firm’'s

mal practice, of counsel who are retired partners risk vicarious liability. In some
circumstances clients can reasonably think the retired partner retains his former status
with the firm and thereby be misled about the representation. Thisis particularly true if
the of counsel was a name partner and the firm did not change its name upon the
partner’s retirement. Office sharing of counsel risk creating a de facto partnership that
carries vicarious liability for the malpractice of other lawyers determined to be in the
partnership. Both of counsel relationships are proper, but must be carefully risk managed.

Risk Management

Establishing The Of Counsel Relationship: Always use awritten of counsel agreement.
It should cover title, statusin the firm, duties, limitations on authority to act for and in the
name of the firm, compensation, termination, benefits (if any), reciprocal conflict check
systems, and mal practice liability insurance. The Of Counsel Agreement — A Guide for
Law Firm and Practitioner has model of counsel agreements that cover most of these
considerations in detail. The book conveniently comes with the model agreements on
disk. Follow ABA Formal Opinion 90-357 in tailoring the agreement to your
circumstances. Use approved of counsel definitions and categories. Remember that the
policy on advertising, solicitation, and specialization for Kentucky lawyersis
conservative. Do not press the envelope without coordinating with the KBA.

Disclosure Of The Of Counsel Relationship: The overarching ethics and malpractice
consideration is the risk the of counsel relationship will mislead clients about the nature



of the representation, the resources available to the firm, and how fees will be shared.
Full disclosure of firm resources and relationships to clients in aletter of engagement
clarifies the of counsel’ s role and serves to explain how the of counsel shares fees. It,
along with the of counsel agreement, isafirm’s best defense should the issue of the of
counsel’ s apparent authority to act for the firm be raised.

Reciprocal Conflict Of Interest Check Systems: Prior to afirm entering an of counsel
relationship with a lawyer with an outside practice a thorough conflict analysis of the
lawyer’s past and current work must be made. A lawyer who cannot supply detailed
conflict information should be avoided. Both the firm and an of counsel must maintain
reciprocal conflict check systems and coordinate frequently as they accept new clients
and matters. Remember that the of counsel for conflict analysisistreated asafirm
lawyer. Of counsel conflicts are imputed to the firm and vice versa. Be especialy careful
of lawyersthat are of counsel to more than one firm and firms that are of counsel.

Firm Supervisory Controls: The firm must manage an of counsel’swork just like any
other firm matter. This includes employing work and docket control systems, billing,
reviewing of counsel work product, assuring that that the of counsel protects client
confidentiality, and confirming that of counsel working outside the office have
appropriate safeguards for protecting client files and property in their possession. All
members of the firm should be given specific guidance on an of counsel’ s status in the
firm.

Malpractice Liability Insurance: An of counsel practicing exclusively with afirm
should be covered by the firm’s mal practice insurance. Refer to the policy terms and
declaration page to confirm coverage. The firm and the of counsel with an outside
practice both should have malpractice insurance, preferably with the same insurer. They
should compare coverages to determine which policy has priority, whether differing
limits and deductibles cause gaps in coverage that could lead to disadvantageous cross-
actions between them, and that both the firm and of counsel are entitled to legal defense.
The safest course isto have the of counsel specifically listed as an insured on the
declaration page of the firm’s policy. Conversely, the firm should be named an insured on
the of counsel’ s policy declaration page’. The major risk to the firm is vicarious liability
for unauthorized acts by the of counsel. Do not allow a gap in insurance for this risk.

Conclusion

The of counsel relationship can serve as a career extender, an alternative way to practice,
and a method to economically expand the capability and resources of afirm. It aso
carries professional responsibility and malpractice considerations that must be risk
managed. Use this article and the cited authorities as a guide. When in doubt talk to your
friend, the KBA.
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