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The Pitfalls of Practicing Law by Mail

* Do you take it for granted that your mail gets to the
proper destination and on time if you mailed it with a
reasonable amount of time to get there?

* Do you assume that the court clerk received and
deposited your mailed filing fee and promptly filed the
legal document accompanying the fee?

* Do you avoid using overnight, express delivery companies
with Internet tracking service to cut down on costs?

* Are you familiar with the postage rates, weight
limitations on mail, and restrictions on where mail can

be dropped?

* Do you docket time sensitive mailings for follow-up to
confirm arrival at the correct destination?

* Do you have an office procedure to confirm that mailed
filing fees have been deposited in a timely manner?

* Do you use “Address Service Requested” on first class mail?

* Do you get the temporary address of clients who go
south for the winter as part of your routine client intake
procedures?

We have had claims based on court clerks allegedly failing
to file mailed complaints, mortgages, and other legal
documents either in a timely manner or not at all. In one
case the clerk’s office was in the process of moving when the
mailed document should have been received. In other cases
the clerk’s position was that the mail was never received.
The result is that deadlines and statutes of limitations are
missed and unrecorded mortgages go unnoticed until it is
too late to avoid a claim. Without irrefutable evidence that
the document and filing fee were timely received by the
clerk, a lawyer has little defense against a malpractice claim.
Ultimately, it is always the lawyer’s responsibility to determine
that mailed documents are received and filed in time.

Every practice should have tight mail control procedures

for both incoming and outgoing mail. For all outgoing

mail double check addresses to make sure that a complete
address is used including any suite number and nine digit

zip code. Use the Post Office’s ancillary service “Address
Service Requested” for all outgoing first class mail. With this
service for a small charge the Post Office will forward mail to
changed addresses and notify you what the changed address
is. Check with the Mailing Requirements Department of

your Post Office for guidance on how
Address Service Requested is used for
outgoing mail. If you are representing
clients who go south for the winter, make
sure you get their temporary address as
part of your client intake procedures.

All outgoing mail that contains time
sensitive documents must be sent in a
way to track the date of its arrival at the
correct destination. This can be done any
number of ways, the most obvious being
via registered U.S. mail return receipt
requested with signature of the receiving
person. Overnight mail and express
delivery services provide both Internet
tracking and recipient signature service.
These services are used by many, if not
most, firms for time sensitive documents.

When filing appeals to the Court of
Appeals or the Supreme Court be sure to
consider the requirements of CR 76.40
(2) Timely filing:

To be timely filed, a document must
be received by the Clerk of the
Supreme Court or the Clerk of the
Court of Appeals within the time
specified for filing, except that any
document shall be deemed timely
filed if it has been transmitted by
United States registered (not certified)
or express mail, or by other recognized
mail carriers, with the date the
transmitting agency received said
document from the sender noted by
the transmitting agency on the
outside of the container used for
transmitting, within the time allowed

for filing.

None of this is rocket science. It is much
harder than that. It requires constant
attention to detail by docketing time
sensitive outgoing mail for follow-up to
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committed suicide
who had a good two-

year-old in the barn.”

Racetrack Proverb

3. If you are determined to sue a client for fees, first consider the following

checklist:

a. Is a substantial amount of money involved insofar as your law firm is
concerned?

b. Was a good result obtained in the underlying case?

c. Has an uninvolved attorney of experience reviewed the file for possible
malpractice?

d. Does your State have statutory arbitration requirements that must
precede litigation?

e. Will any judgment obtained be collectible?

When is a Client Not a Client and Vice
Versa?

Nothing seems easier than knowing when you have a client and most
lawyers take it for granted that this is equally clear to others. In fact,
there are frequent instances when lawyers believing that a client-attorney
relationship was never formed or was terminated have found themselves
accused of a conflict of interest or malpractice by a person claiming to

be a client. A lawyer’s worst nightmare is to have a client and not know
it until a statute of limitations passes when nothing can be done to
remedy the error. The following recent cases from other jurisdictions are
illustrative of the confusion that can arise over the question of whether a
lawyer had a client and provide some useful risk management lessons.

Straggler Clients: 1n Jones v. Rabanco Ltd. (2006 WL 2237708,
W.D. Wa 2006) the GTH law firm represented a subsidiary of a

The company moved to disqualify GTH claiming to still be a
client from the representation of its subsidiary. GTH argued that
the company was a former client because the subsidiary’s matter
had settled in 2002 and the firm had not provided any legal
services to the subsidiary since that time which was now over
three years. The Court reasoned that some event inconsistent with an
attorney-client relationship is necessary to conclude that a representation
is terminated. The facts showed that GTH had never sent a closing
letter to the subsidiary, had three inactive subsidiary files that GTH
considered completed but had never been closed, was paying for storage
of dozens of boxes of documents relating to the subsidiary’s dispute, had
not notified the subsidiary when several lawyers who had worked on its

matter left the firm, and assigned a new billing partner at that time for
the subsidiary. Furthermore, the settlement agreement named GTH as
the contact for any issues regarding the settlement agreement that did
not expire until 2011. The Court ruled that these circumstances showed
that GTH had the intention of a continuing representation of the
subsidiary that required disqualification from representing the plaintifts
in the case against the parent.

Lessons Learned: As tempting as it is for the purposes of new business to
foster the idea that a relationship continues once a matter is concluded,
the best practice is to use closing letters to make crystal clear that the
representation is over and that no further duties are owed the now
former client. Had GTH followed this practice it would not have been
disqualified because the subsidiary would have been a former client

company in 2002 that it was now suing on behalf of its employees.

and there was no substantial relationship
between the two cases. You are at the mercy of
straggler clients when you leave the situation
dangling — and don't expect mercy when
accused of malpractice or a conflict of interest.

When is Terminating a Client Effective? :

An Ohio lawyer fell out with his client who
he was defending in a criminal matter. The
client later sued the lawyer for malpractice
who defended by claiming that the suit was
not filed before the malpractice statute of
limitations had expired. The case turned on
whether the representation was terminated
when the lawyer sent the client letters dated
August 26,2002 and August 28,2002
referring to a telephone conversation in
which the lawyer purported to terminate the
representation; or not until several days later
when the lawyer complied with a local court
rule requiring a motion to withdraw. If the
local court rule is determinative of the issue,
the client’s suit was in time. The intermediate
appellate court held that the local court rule
controlled and that the malpractice suit was
timely. The Ohio Supreme Court reversed
holding that “The date of termination of an
attorney-client relationship ... is a fact-specific
determination to be made according to the
rules set forth by statute and by case law. The
determination is not dependent on local rules
of court.” The Court remanded the case for a
determination of the termination date of the
attorney-client relationship. (Smith v. Conley,
846 N.E.2d 509 (2006))

Lessons Learned: The Ohio lawyer may have
been lucky. It is not clear from the decision
whether when terminating his client he

gave reasonable notice before withdrawing,
but it does not appear so. He did the most
important thing, however, by memorializing
his telephonic withdrawal in letters that show
that the client knew not later than August 28,
2002 that the lawyer had withdrawn and that
the client was on notice at that time of any
malpractice. In so doing the lawyer is able

to claim on remand that the client missed

the statute by several days and should prevail.
Never forget that a terminated client is a high
risk for making a malpractice claim or bar
complaint.
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