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This newsletter is a periodic publication of Lawyers 
Mutual Insurance Co. of Kentucky. The contents are 
intended for general information purposes only 
and should not be construed as legal advice or legal 
opinion on any specific facts or circumstances. It 
is not the intent of this newsletter to establish an 
attorney's standard of due care for a particular 
situation. Rather, it is our intent to advise our 
insureds to act in a manner which may be well 
above the standard of due care in order to avoid 
claims having merit as well as those without merit.
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The Risk Manager

“Be like a postage stamp. 
Stick to one thing until 
you get there.”

Josh Billings

4. A lawyer has a duty to advise multiple parties 
who are involved with a decedent’s estate or trust 
regarding the identity of the lawyer’s client, and 
the lawyer’s obligations to that client. A lawyer 
should not imply that the lawyer represents the 
estate or trust or the beneficiaries of the estate 
or trust because of the probability of confusion. 
Further, in order to avoid such confusion, a 
lawyer should not use the term “lawyer for 
the estate” or the term “lawyer for the trust” 
on documents or correspondence or in other 
dealings with the fiduciary or the beneficiaries.

5. A lawyer may represent the fiduciary of a 
decedent’s estate or a trust and the beneficiaries 
of an estate or trust if the lawyer obtains the 
consent of the multiple clients, and explains the 
limitations on the lawyer’s actions in the event a 
conflict arises, and the consequences to the clients 
if a conflict occurs. Further, a lawyer may obtain the 
consent of multiple clients only after appropriate 
consultation with the multiple clients at the time of 
the commencement of the representation.

* Panelists were Frances M. O’Meara, Partner, Hinshaw 
& Culbertson LLP, Matthew W. Breetz, Member, Stites & 
Harbison, PLLC, and Louis S. Harrison, Partner, Harrison & Held, LLP.
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“Anything that is 
worth doing has been 
done frequently. 
Things hitherto 
undone should be 
given, I suspect, a 
wide berth.”

Max Beerbohm

The 

2008 ANNUAL 
POLICYHOLDERS’ MEETING
The Annual Policyholders’ Meeting of Lawyers Mutual Insurance Company of 
Kentucky is scheduled for 7:00 am, Wednesday, June 18, 2008 in Patterson A 
Room, Hyatt Regency, Lexington, Kentucky. Included in the items of business 
are the election of a class of the Board of Directors and a report on company 
operations. Proxy materials will be mailed to policyholders prior to the meeting. 
We urge all policyholders to return their proxy and to attend the meeting.

Unusual Lawyer Liability Issues Reviewed at the 
Kentucky Justice Association’s Seminar: Legal 
Malpractice – The Evil of Which We Do Not Speak

awyers Mutual was pleased to sponsor the Kentucky Justice Association’s March seminar on legal 
malpractice. The program covered liability theories, defending the accused lawyer, damages, the role 
of experts, and insurance coverage issues. Presented by an experienced and enthusiastic faculty, the 

seminar was one of the best I have attended. We hope it is made an annual 
offering by the KJA.

Two lawyer liability subjects covered at the seminar are of particular interest: 

Wrongful Use of Civil Proceedings (A.K.A. Malicious Prosecution)
Lee Sitlinger gave an outstanding presentation on wrongful use of civil 
proceedings. After going over the elements of the cause of action, damages, 
and Kentucky case law, Lee offered this risk management advice for avoiding a wrongful use of civil 
proceedings suit when considering whether to bring a medical malpractice suit. This advice in principle is 
equally applicable to avoiding such suits in other situations.

• Send as a professional courtesy a letter of intent to assert a claim:  This is done as an act of courtesy 
 and should include a request for an opportunity to meet with the physician’s lawyer or a representative. 
 This should be done even if there is no expectation of a response for two reasons. First, it documents and 
 supports your good faith and honest belief that a medical malpractice cause of action is warranted from 
 the inception of the process. Second, if there is a meeting, it could lead to a decision not to proceed thereby 
 avoiding an action lacking in merit and the risk of defending a wrongful use of civil proceedings suit. 

• Request a meeting with the physician and his representative: Make this request even if there is no 
 expectation of a response for the same reasons as above – it documents and shows a good faith attempt to 
 get the facts and could lead to a decision not to proceed.
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